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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-218) 
NEw ZEALAND LamMB Co., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 91-04-00297 and 91-04-00297-S 


OPINION 


[Defendant moves to sever and dismiss certain entries under 19 U.S.C. § 1514. Plaintiff 
cross moves to sever the same entries and for judgment on the pleadings with respect to 
those entries under 19 U.S.C. § 1514. Held: Plaintiff's motion for severance and judgment 
on the pleadings in the severed case is granted.] 


(Decided December 8, 1992) 


Bronz & Farrell, (Edward J. Farrell), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney-In-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Susan Burnett Mansfield) for defendant. 

MuscraVE, Judge: This case is before the Court on the government’s 
motion to sever and dismiss the action with respect to certain entries, to 
wit: 86-404426-0, 86-404685-7, 86-404650-1, 86-405275-7, 86- 
406873-8, 86-779257-7, 86-409184—4, and 86-811549-6. The plaintiff 
New Zealand Lamb Co., Inc. does not object to the severance, but op- 
poses the motion to dismiss and cross-moves for judgment on the plead- 
ings. The Court severs the entries, and grants plaintiff's motion for 
judgment on the pleadings. 

The merchandise involved in this action is lamb meat from New 
Zealand, and is subject to a countervailing duty order. Plaintiff depos- 
ited estimated countervailing duties at the time it paid the estimated 
Customs duties on the merchandise. After the final determination of the 
countervailing duty rate was made by the ITA, the Customs Service 
found that the deposit rate was too low and liquidated the entries for the 
difference. The bulletin notice of liquidation made no reference to inter- 
est. Defendant’s Motion To Sever And Dismiss, at 1-2. 

More than 90 days after liquidation of the entries at issue in these mo- 
tions, the Customs Service billed plaintiff for interest on the increased 
duties. Within ninety days of the billing, plaintiff fled a protest challeng- 
ing the assessment of interest. The protest was denied, and this lawsuit 
ensued. 
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The procedures governing the time for protest are set forth in 19 
U.S.C. § 1514 (1992): 


decisions of the appropriate customs officer, including the legality 
of all orders and findings entering into the same, as to— 
(3) all charges or exactions of whatever character within theju- 
risdiction of the Secretary of the Treasury 
shall be final and conclusive upon all persons (including the United 
States and any officer thereof) unless a protest is filed in accordance 
with this section. * * * 


§ 1514(a). Section 1514(c)(2) states that 


A protest of a decision, order, or finding described in subsection (a) 
section shall be filed with such customs officer within ninety days 
after but not before— 

(A) notice of liquidation or reliquidation, or 

(B) in circumstances where subparagraph (A) is inapplicable, the 
date of the decision as to which protest is made. 

The government moves to sever the entries and dismiss plaintiff's 
claim because plaintiff did not file its protest within 90 days of liquida- 
tion. The government argues that interest must be charged pursuant to 
19 U.S.C. § 1677g (1992), and that “the liquidation for an increase in 
countervailing duties was necessarily a determination that interest on 
the underpayment of the countervailing duties would be owing.” Defen- 
dant’s Motion To Sever And Dismiss, at 5. Therefore, the government 
concludes, plaintiffs failure to protest the assessment of interest within 
ninety days of the bulletin notice is a bar to their claim, despite the fact 
that plaintiff was not notified that interest was due until after the 
ninety days had expired. Id. at 3 et seq. 

The plaintiff responds that it did not file a protest because it believed 
that the bulletin notice correctly contained no assessment of interest. 
Plaintiffs underlying contention is that the assessment of interest in all 
of the entries at issue in this case is improper, because the cash deposit 
rate was higher than the countervailing duty rate, but the Customs 
Service refused to accept the proffered full amount, resulting in the 
shortfall which is the basis for the interest assessment. Complaint, at 2. 
The interest required by § 1677g does not apply to underpayments cre- 
ated by the Customs Service’s error, plaintiff argues, and it did not filea 
protest because it believed the bulletin notice of liquidation reflected 
this. Plaintiff’s Reply To Defendant’s Response To Plaintiff’s Cross-Mo- 
tion For Judgment On The Pleadings, at 2-3. 

The plaintiff agrees that the entries at issue should be severed, but 
moves for judgment on the pleadings on the ground that the entries 
were liquidated without interest, and that liquidation became final and 
conclusive upon the government 90 days thereafter. Plaintiff’s Opposi- 
tion To Defendant’s Motion To Dismiss And Cross-Motion For Judg- 
ment On The Pleadings, at 3-4. 

This Court has held that accrued interest is a “charge or exaction” 
which must be paid before the jurisdiction of this Court may be invoked. 
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Syva Co. v. United States, 12 CIT 199, 681 F. Supp. 885, 888 (1988). The 
Court noted that 


There appears no basis for a distinction between interest and other 
account liabilities. While the specific question of whether interest is 
a charge or exaction appears never to have been addressed in this 
court, caselaw has established that the imposition of certain fees 
are charges or exactions, subject to protest procedures and judicial 
review. * * * [I]nterest * * * is within the common and judicial de- 
scriptions of charges and exactions. 


Under Syva, then, protest procedures of § 1514 govern the assessment 
of interest. 

The next question is whether the 90 day period for protesting the 
charge began at liquidation under § 1514(c)(2)(A), or at some other 
“date of the decision” under § 1514(c)(2)(B). The regulations promul- 
gated pursuant to § 1677g state that interest is to be calculated “from 
the date that a cash deposit is required to be deposited for the entry 
through the date of the liquidation of the entry.” 19 C.F.R. § 355.24 
(1992). Since interest is due incident to liquidation, the Court concludes 
that liquidation is the event triggering the period for protest. 

All findings involved in a district director’s action merge in the liqui- 
dation. Commonwealth Oil Refining Co. v. United States, 67 Cust. Ct. 
155, 163, 332 F. Supp. 203, 207 (1971). The only official notice of liquida- 
tion is the bulletin notice of liquidation. 19 C.F.R. § 159.9 (1992); 
Goldhlofer Fahrzeugwerk GmbH & Co. v. United States, 7 Fed. Cir. (T) 
148, 150, 885 F.2d 858, 860 (1989). Since the bulletin notice made no 
mention of interest, the Court finds that the entries were liquidated 
without interest. 

Just as an erroneous classification does not preclude liquidation, the 
legal question of whether the liquidation without interest was errone- 
ous does not affect the finality of liquidation. See Gerry Schmitt & Co. v. 
United States, 71 Cust. Ct. 194, 371 F. Supp. 1079, 1083 (1973) (holding 
that classification is a conclusion of law and may be reviewed only 
through protest). After 90 days, the liquidation of the entries without 
interest became final and conclusive upon the United States. 

Accordingly, the entries numbered 86-404426-0, 86-4044685-7, 
86-404650-1, 86-405275-7, 86-406873-8, 86-779257-7, 86-409184-4, 
and 86—811549-6 are severed from this action and are designated as 
Court No. 91-04—00297-S. Plaintiff's motion for judgment on the plead- 
ings is granted in Court No. 91-04—00297-S, and the Customs Service is 
ordered to refund the amounts paid pursuant to bills sent to plaintiff 
more than 90 days after liquidation of those entries. 

Plaintiff also seeks interest on the refund from the date of payment, 
unsupported by the citation of authority or any briefing whatever. “In 
the absence of express congressional consent to the award of interest 
separate from a general waiver of immunity to suit, the United States is 
immune from an interest award.” Library of Congress v. Shaw, 478 U.S. 
310, 314, 106 S.Ct. 2957, 2961, 92 L.Ed.2d. 250 (1986). 
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Although the interest paid by plaintiff in this case is a “charge or exac- 
tion” under § 1514, it is not “increased or additional duties” determined 
to be due upon liquidation, and an award of interest from the date paid 
on the refund is not authorized by 19 U.S.C. § 1520 (1992). See Kalan 
Inc. v. United States, __ Fed. Cir. (T)___,_—_, 944. F.2d 847, 849 
(1991). 

Nevertheless, 28 U.S.C. § 2644 (1992) provides for interest on mone- 
tary judgments of this Court in cases brought under section 515 of the 
Tariff Act of 1930, calculated from the date of the filing of the summons. 
Accordingly, the Customs Service is ordered to pay plaintiff interest on 
the amount of the refund, from April 19, 1991 until the judgment is paid 
by defendant. 


(Slip Op. 92-219) 


Cur. BJELLAND SeEaFoops A/S (Now NorWEGIAN SALMON A/S), ET AL., 
PLAINTIFFS Uv. UNITED STATES, ET AL., DEFENDANTS, AND COALITION FOR 
Farr ATLANTIC SALMON TRADE, DEFENDANT-INTERVENOR 


Court No. 91-05-00364 


[Motions to Vacate Or, in the Alternative, to Vacate and Reconsider; to Stay Remand; 
and For Leave to File GATT Documents Under Protective Order denied.] 


(Dated December 9, 1992) 


Mudge Rose Guthrie Alexander & Ferdon (N. David Palmeter and Jeffrey S. Neeley), for 
plaintiff. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, United 
States International Trade Commission (Marc A. Bernstein), for defendant. 

Collier, Shannon, Rill & Scott (Michael J. Coursey, Robin H. Gilbert), for defendant-in- 
tervenor. 


ORDER 


GOLDBERG, Judge: Defendant-intervenor brings a Motion to Vacate 
Or, in the alternative, to Vacate and Reconsider the Memorandum and 
Order issued by the court in Chr. Bjelland Seafoods A/S v. United States, 
No. 92-196 (CIT 1992) on October 23, 1992 (“Memorandum and Or- 
der”). Defendant-intervenor further brings a Motion to Stay the Re- 
mand to the Commission ordered by the court in the Memorandum and 
Order. Defendant-intervenor’s motions are hereby denied. 

Defendant United States International Trade Commission (“the 
Commission”) also brings a Motion for Leave to File General Agreement 
on Tariffs and Trade (“GATT”) Documents Under Protective Order. 
The Commission’s motion is also denied. 


A. BACKGROUND 


In its Memorandum and Order, the court found that based upon the 
law and the record, the Commission’s material injury determination 
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was not supported by substantial evidence. Further, the court deter- 
mined in its Memorandum and Order that the Commission improperly 
considered as evidence of present material injury the continuing effects 
of an injury which occurred in the past. The court reversed the Commis- 
sion’s final affirmative injury determination and remanded the action 
to the Commission for reconsideration of its material injury determina- 
tion. 


B. MoTION TO VACATE OR, IN THE ALTERNATIVE, 
TO VACATE AND RECONSIDER 


Defendant-intervenor now seeks to vacate, or to vacate with reconsid- 
eration, that portion of the Memorandum and Order which found that 
the Commission improperly regarded continuing effects of a previous 
injury as evidence of present material injury. In its Memorandum and 
Order, the court noted that the Commission must determine whether an 
industry is presently being injured by reason of imports. (Jd. at 13.) The 
court found that statutory and case law, and the legislative history of the 
relevant law, supported the conclusion that: 


to fulfill the present material injury requirement, the Commission 
must find that an American industry is currently being injured. A 
determination that the effects of a previous injury are presently be- 
ing felt will not suffice. To permit these lingering effects to satisfy 
the present injury requirement * * * would frustrate the solely re- 
medial purpose of the antidumping and countervailing duty stat- 
utes * * *.” (Id. at 19.) 

In its Motion to Vacate Or, in the Alternative, to Vacate and Recon- 
sider, defendant-intervenor argues that the issue of whether lingering 
effects could satisfy the present injury requirement was not raised by 
plaintiffs at any time before the Commission or the court. Plaintiffs sim- 
ply asserted that the facts in this case did not affirmatively show that 
effects of a previous injury were presently injuring domestic producers. 
Plaintiffs never raised the contention that lingering effects of past im- 
ports could not, asa matter of law, constitute present injury. Defendant- 
intervenor concludes that, consequently, plaintiffs failed to exhaust 
their administrative remedies in this regard, and the issue of whether 
lingering effects can, as a matter of law, support a present injury deter- 
mination was not before the court. Defendant-intervenor therefore 
seeks an order vacating that portion of the Memorandum and Order de- 
termining that effects of a previous injury can not constitute present in- 
jury. 

In the alternative, defendant-intervenor seeks an order to vacate with 
reconsideration upon further briefing of the issue “whether the present 
injury requirement of antidumping and countervailing duty laws can be 
satisfied by evidence of injurious effects experienced by a domestic in- 
dustry at the time of the Commissions’ final injury determination, 
where the effects are from unfairly traded imports entered somewhat 
before that determination.” (Motion of Defendant-Intervenor to Vacate 
Or, in the Alternative, to Vacate and Reconsider at 1.) 
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Defendant-intervenor grounds its arguments upon the concept that 
plaintiffs must first exhaust their administrative remedies before chal- 
lenging an issue on appeal. Defendant-intervenor argues that “[a] re- 
viewing court usurps the agency’s function when it sets aside the 
administrative determination upon a ground not theretofore presented 
and deprives the Commission of an opportunity to consider the matter, 
make its ruling, and state the reasons for its action.” Unemployment 
Compensation Commission of Alaska v. Aragon, 329 U.S. 143, 155 
(1946). 

The court finds that defendant-intervenor’s contentions are flawed, 
however. Most importantly, plaintiffs raised the issue of whether con- 
tinuing effects of past imports can be evidence of present injury.! Sec- 
ondly, even disregarding the evidence that plaintiffs directly challenged 
this issue, plaintiffs conclusively raised the concern in their other objec- 
tions to the Commission’s determination. 

All parties concede that before the Commission and in this proceed- 
ing, plaintiffs properly challenged the Commission’s finding that evi- 
dence existed to show that effects of imports which occurred in 1989 
caused present material injury to a domestic industry. All parties agree 
that the issues of whether substantial evidence showed that these lin- 
gering effects were present, existed in a degree extensive enough to 
demonstrate present material injury, and in fact did cause injury, were 
squarely before the court. 

Pursuant to 19 U.S.C. § 1516a(b)(1)(B) (1988), when reviewing an an- 
tidumping duty order: 

The court shall hold unlawful any determination, finding, or con- 
clusion found — 


* * * * * * * 


(B) * * *to be unsupported by substantial evidence on the record, 
or otherwise not in accordance with law. 


Any evaluation by the court of whether substantial evidence of con- 
tinuing effects existed to support the Commission’s finding of present 
material injury necessitated the initial determination that lingering ef- 
fects could ever, as a theoretical principle, suffice to demonstrate 
present material injury. Should this preliminary determination be an- 
swered in the negative, evidence of past imports could not be considered, 
and no credible evidence would therefore exist to show that domestic 
producers suffered from a present injury. An affirmative determination 
that continuing effects can show present material injury is fundamental 
to the court’s determination whether substantial evidence supported 
the Commission’s finding that the domestic industry was presently in- 
jured by reason of past imports. 


1 See Complaint filed in this action, Chr. Bjelland Seafoods A/S v. United States, Court No. 91-05-00364, where 
plaintiffs alleged that “the Commission improperly attributed possible past injury to the present.” Id. at 7. See also 
Memorandum of Points and Authorities Submitted by Plaintiff's in Support of the Motion for Judgment on the Agency 
Record where plaintiffs argued that even if imports were a cause of past injury, the Commission’s conclusion that this 
amounted to material injury in 1991 was contrary to law. Id. at 72. 
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Because the court cannot conduct its substantial evidence inquiry 
pursuant to 19 U.S.C. § 1516a(b)(1)(B) (1988) without first addressing 
this inherent, underlying legal issue, the court holds that the issue was 
manifestly raised before it. 

Moreover, the court notes that even assuming the parties did not con- 
test the issue of whether continuing effects can be evidence of present 
material injury, the court can examine it nonetheless. In analogous cir- 
cumstances, the court in Nuelsen v. Sorensen, 293 F. 2d 454 (9th Cir. 
1961) discussed whether a federal appellate court can sua sponte con- 
sider arguments not previously presented by the litigants. The court 
stated that: 


There is, however, no rigid and undeviating judicially declared 
practice under which courts of review invariably and under all cir- 
cumstances decline to consider all questions which have not previ- 
ously been specifically urged. * * * Exceptional cases or particular 
circumstances may prompt a reviewing court, where injustice 
might otherwise result or where public policy requires, to consider 
questions neither pressed nor passed upon below. 


Id. at 462 (emphasis added). See also Continental Ins. Cos. v. Northeast- 
ern Pharmaceutical & Chem. Co., 842 F.2d 977 (8th Cir. 1988), cert. de- 
nied, 488 U.S. 821 (1988); United States v. Hoyt, 879 F. 2d 505 (9th Cir. 
1989), modified, 888 F.2d 1257 (9th Cir. 1989). 

In this action, the public policy interest in sound and reasoned judicial 
decisionmaking demands that the court review the legal basis upon 


which the parties arguments are founded. The court therefore finds that 
defendant-intervenor’s Motion to Vacate, or in the Alternative, to Va- 
cate and Reconsider should be denied in full. 


C. MoTIONS FoR STAY AND FOR LEAVE TO FitE GATT DocuMENTS 


Defendant-intervenor also moved this court for a stay of remand to 
the Commission pending determination of its Motion to Vacate Or, in 
the Alternative, Motion to Vacate and Reconsider. Because the court de- 
nies defendant-intervenor’s motions, it accordingly finds that defen- 
dant-intervenor’s Motion to Stay Remand is moot, and it is therefore 
denied. 

In its Motion for Leave, the Commission sought leave to file docu- 
ments from the proceedings of a dispute settlement panel established by 
the Committee on Subsidies and Countervailing Measures of the GATT 
in the event that the court granted defendant-intervenor’s motions with 
authorization for further briefing in this action. Since the court denies 
defendant-intervenor’s motions, the court also finds that the Commis- 
sion’s Motion for Leave to File GATT Documents Under Protective Or- 
der is moot, and it is denied. 
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(Slip Op. 92-220) 
CHRYSLER CoRP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 88-03-00249 
[Action dismissed for lack of prosecution. ] 
(Dated December 11, 1992) 


Barnes, Richardson & Colburn, (Robert E. Burke, James A. Karamanis), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (Bruce Stratvert), for defendant. 


MEMORANDUM 


GOLDBERG, Judge: The court dismisses this action for lack of prosecu- 
tion pursuant to USCIT Rule 16(f). 


BACKGROUND 


On March 31, 1989, plaintiff filed its complaint with this court chal- 
lenging the United States Customs Service’s appraisal of automobile en- 
gines imported by it from France. Defendant filed an answer on July 3, 
1989, and an amended answer with a counterclaim on December 27, 
1990. 

The action was assigned to this chambers on April 8, 1991. On April 
20, 1992, the court requested that the parties submit a mutually accept- 
able proposed scheduling order. The parties complied, and on May, 5, 
1992, the court issued a scheduling order pursuant to USCIT Rule 16. 
Pursuant to the parties request, the scheduling order provided that all 
motions to join parties or amend the pleadings were due May 29, 1992; 
discovery was to be completed by October 31, 1992; and, all other mo- 
tions, including dispositive motions, and requests for trial were due No- 
vember 30, 1992. 

The parties conducted discovery in this action from October 1989 
through at least July, 1992. During that period, plaintiff and defendant 
served numerous sets of interrogatories and requests from production 
of documents upon each other. Each party also sought and received sev- 
eral extensions of time in which to respond to the discovery during this 
period. On June 25, 1992, the court granted plaintiff's last extension of 
time to respond to defendant’s third set of interrogatories and request 
for production of documents. 


DISCUSSION 
USCIT Rule 16(f) provides that: 


lilf a party or party’s attorney fails to obey a scheduling or post- 
assignment conference order * * * the judge, upon motion or the 
judge’s own initiative, may make such orders with regard thereto as 
are just ** *. 
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On May 5, 1992, the court issued its scheduling order which encom- 
passed the dates proposed by the parties. Nevertheless, neither of the 
parties filed dispositive motions by November 30, 1992. The plaintiff ad- 
ditionally failed to submit a request for trial or perform any other action 
to indicate a desire to proceed with the action. The court therefore con- 
cludes that this action must be dismissed for lack of prosecution. Judg- 
ment for dismissal will be entered accordingly. 


(Slip Op. 92-221) 


ELKTON SPARKLER Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
Guancx!I NATIVE Propuce Import & Export Corp., AND BEIHAI FIRE- 
WORKS AND FIRECRACKERS BRANCH, DEFENDANT-INTERVENOR 


Court No. 91-07-00501 


A foreign manufacturer intervened without opposition immediately after the remand 
determination was filed with the court. Subsequently, plaintiff moves to affirm the re- 
mand determination and dismiss the action, opposing to the intervention. 

Held: An intervenor has right to challenge the remand determination within the scope 
of the original litigation without filing a separate suit. The motion to affirm and dismiss is 
denied. 

{Plaintiff's motion to affirm and dismiss is denied. ] 


(Decided December 14, 1992) 


Morgan, Lewis & Bockius (Marcela B. Stras), Barnes & Thornburg (Richard H. 
Streeter) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (A. David Lafer) 
for defendant. 

Akin, Gump, Hauer & Feld (Spencer S. Griffith) for defendant-intervenor. 


MEMORANDUM OPINION AND ORDER 


Dicar1o, Chief Judge: Following the Department of Commerce’s re- 
mand determination in an antidumping investigation, a foreign manu- 
facturer’s motion to intervene was granted without opposition. 
Plaintiff, domestic producer, moves to affirm the remand determination 
and dismiss the action. At issue is whether the court should affirm the 
remand determination without affording intervenor an opportunity to 
submit its challenge after the intervention has been granted. The court 
has jurisdiction under 19 U.S.C. § 1516a(a)(2)(B)(i) (1988) and 28 
U.S.C. § 1581(c) (1988). Plaintiff's motion to affirm and dismiss is de- 
nied. 


BACKGROUND 


Plaintiff filed an action challenging Commerce’s final determination 
in the antidumping investigation of sparklers from the People’s Repub- 
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lic of China, See Sparklers From the People’s Republic of China, 56 Fed. 
Reg. 20,588 (Dep’t Comm. 1991). Subsequently, the parties filed a joint 
motion for remand so that Commerce could conduct verification of the 
questionnaire responses received from Chinese manufacturers. The 
court granted the motion. 

OnJune 15, 1992, Commerce filed with the court the remand determi- 
nation which increased the dumping margin from 1.64% to 41.75% for 
Guangxi Native Produce Import & Export Corporation, Beihai Fire- 
works and Firecrackers Branch (Guangxi). On June 18, 1992, Guangxi 
moved to intervene. The court granted the motion. In September 1992, 
plaintiff filed a motion to affirm the remand determination and dismiss 
the action, arguing the intervention is inappropriate because all issues 
it raised in the complaint have been resolved to plaintiff's satisfaction by 
the remand determination. The government and Guangxi oppose the 
motion. 


DISCUSSION 


Plaintiff, relying on Freeport Minerals Co. v. United States, 3 Fed. Cir. 
(T) 114, 758 F.2d. 629 (1985), argues that Guangxi is required to file a 
separate action if it is not satisfied with the remand determination. The 
court disagrees. While Guangxi can challenge the remand determina- 
tion by filing a separate action after Commerce publishes the remand 
determination in the Federal Register following the court’s affirmance 
and dismissal of the action, Freeport did not require every remand deter- 


mination be challenged in a separate action. Here, Guangxi has inter- 
vened before the remand determination is affirmed. As an intervenor, 
Guangxi “becomes a full participant in the lawsuit and is treated just as 
if it were an original party.” Schneider v. Dumbarton Developers, Inc., 
767 F.2d 1007, 1017 (D.C. Cir. 1985). 

This court retains jurisdiction over the action when it remands an ad- 
ministrative determination to the agency. See Freeport, 3 Fed. Cir. (T) at 
122, n.21, 758 F. Supp. at 636, n.21. An action filed subsequent to the 
remand determination was dismissed when “the initiation of a new ac- 
tion * * * in a proceeding wherein this court has specifically retained its 
jurisdiction for review purposes would serve no purpose other than to 
impede sound judicial administration.” Roquette Freres v. United 
States, 6 CIT 329, 331 (1983), appeal dismissed, 2 Fed. Cir. (T) 153 (May 
30, 1984) (Table). 

Plaintiff also relies on Torrington Co. v. United States, 14 CIT 56, 731 
F. Supp. 1073 (1990), which prohibited intervenor to raise an issue be- 
yond the scope of the original litigation. However, the intervention itself 
was not barred. Id. at 59, 731 F. Supp. at 1076. Here, Guangxi’s pro- 
posed answer, submitted as required by Rule 24(c) of the rules of this 
court, did not raise any new issue. Guangxi only wishes to challenge the 
scope of the verification Commerce conducted after the remand order. 
Because Guangxi’s challenge falls within the scope of the original litiga- 
tion in which plaintiff challenged the adequacy of the verification, see 
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Complaint paragraph 28, the court holds that the intervention is not 
barred. 

Moreover, plaintiff did not to object to Guangxi’s motion to intervene. 
Even though Guangxi stated the reasons why it was moving to intervene 
when it filed the motion, plaintiff did not respond. 


CONCLUSION 


The court holds that Guangxi may challenge the remand determina- 
tion within the scope of this action. It is hereby 

ORDERED that plaintiff's motion to affirm and dismiss is denied; it is 
further 

ORDERED that Guangxi shall file its brief challenging the remand de- 
termination within 30 days from the date of this opinion; and it is fur- 
ther 

ORDERED that the response and reply thereto shall be filed in accor- 
dance with Rule 56.1(d) of the Rules of this court. 


TL 


(Slip Op. 92-222) 


UNITED STATES, PLAINTIFF Uv. DANTZLER LUMBER & Export Co., A FLORIDA 
Corp. (A/K/A DANTZLER LUMBER & Export Co., INc., A/K/A DANTZLER LuM- 
BER & Export Co., A/K/A DANTZLER LuMBER & Export INC., A/K/A 
DANTZLER BUILDING SPECIALTIES, INc., A/K/A DANTZLER BUILDING SPECIAL- 
TIES Drv., INc.), AND ANTONIO D. GODINEZ, DEFENDANTS 


Court No. 90-11-00600 


OPINION AND ORDER 


{Cross-motions for judgment on the pleadings and/or summary judgment granted in 
part and denied in part.] 


(Dated December 15, 1992) 


Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, U.S. Department of Justice, Civil Division (Jeanne Davidson and Lloyd 
M. Green); Richard S. Friedland, Assistant Regional Counsel, U.S. Customs Service, of 
counsel, for the plaintiff. 

Fotopulos, Spridgeon & Perez, P.A. (Thomas E. Fotopulos) for the defendants. 

AQqulILino, Judge: This action is the aftermath of defendants’ trial by 
jury of acriminal indictment, which led to entry of judgments of convic- 
tion against them on 24 of 34 counts in the U.S. District Court for the 
Southern District of Florida, 89-107-CR-—JWK, aff’d sub nom. United 
States v. Godinez, 922 F.2d 752, reh’g and reh’g en banc denied (11th 
Cir. 1991.) 

Under 19 U.S.C. § 1592 and 28 U.S.C. § 1582, the plaintiff has served 
and filed an amended complaint in this Court of International Trade, 
alleging causes of action based on fraud, gross negligence and negli- 
gence within the meaning of section 1592 and praying for imposition of 
penalties thereunder amounting to $1,521,701.00, $325,854.92 and 
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$162,927.46, respectively. The defendants have interposed an answer, 
demanding another jury trial and asserting affirmative defenses that (a) 
this action is time-barred to the extent it is based upon entries of mer- 
chandise more than five years prior to its commencement, (b) recovery 
of penalties on entries already the subject of the criminal punishment 
would violate the double jeopardy clause of the Fifth Amendment to the 
Constitution, (c) all of the entries herein have been finally and conclu- 
sively liquidated, (d) the pre-penalty and penalty notices issued by the 
U.S. Customs Service were unlawful and (e) the Service has already 
mitigated the penalties prayed for. 

The plaintiff has responded with a motion to strike these defenses and 
for judgment on the pleadings as to twelve consumption entries, upon 
which the defendants were convicted of violating 18 U.S.C. §§ 1001 and 
1002.1 They in turn move for judgment on the pleadings, dismissing this 
action in its entirety, which has precipitated another motion by the 
plaintiff, this one for summary judgment on all 36 entries at issue 
herein, including 13 of the 17 enumerated in the criminal indictment. 


I 


Among other things, the amended complaint alleges the following: 


6. From on or about January 18, 1984 through October 17, 1986, 
defendants * * * entered or introduced, or caused to be entered or 
introduced, or aided and abetted the entry or introduction of * * * 
“virola/ceiba” — faced plywood from Brazil into the United States. 


* * 


7. At all material times, the importation of plywood faced with 
softwood from South America to the United States was free of duty, 
while plywood faced with hardwood was subject to a customs duty 
in the amount of eight (8) percent ad valorem, pursuant to item no. 
240.2360 of the Tariff Schedules of the United States * * *. 

8. In the computation of duty, woods were at all pertinent times 
defined consistently with the following botanical classification: 
“hardwood” species are trees with broad leaves (deciduous trees); 
and, “softwood” species come from trees with needles (conifers). 

9. Woods of the “virola” type are a “hardwood” * * *. 

10. * * * [D]efendants imported plywood faced with hardwood 
identified as “virola” into the United States * * * on approximately 
36 occasions. On all such entries, the duty due was falsely declared 
as zero (no duty) * * * and no duty was, in fact, paid by defendants 
upon importation of the plywood. 

11. On most such occasions, the plywood was falsely declared 
* * * [as] faced with softwood. On a few such occasions, the plywood 
was falsely described as “particle-board”. 


1 Section 1001 provides that whoever, 


in any matter within the jurisdiction of any department or agency of the United States knowingly and willfully 
falsifies, conceals or covers up by any trick, scheme, or device a material fact, or makes any false, fictitious or 
fraudulent statements or representations, or makes or uses any false writing or document knowing the same to 
contain ee fictitious or fraudulent statement or entry, shall be fined not more than $10,000 or imprisoned 
not more than five years, or both[,] 

while section 1002 proscribes possession of false papers to defraud the United States. 

The defendants were also convicted of violating 18 U.S.C. § 541 (entry of goods falsely classified) and § 542 (entry of 
goods by means of false statements), based on the same twelve entries. 
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12. The actions referenced in paragraphs 10 and 11 of this com- 
plaint were the result of the willful and knowing actions of the de- 
fendants, who caused these materially false declarations to be 
made, and they fully knew that all woods marketed as “virola” were 
hardwoods, and that plywood faced with any of them required, un- 
= United States law, an eight (8) percent ad valorem customs 

uty. 


* * * * * * * 


15. The effect of [dJefendants’ actions was to evade the payment 
of customs duty owed, thereby allowing plywood faced with “virola” 
to be sold at below-market prices or at greater profit. Between 
January 1984 and October 1986, approximately $81,463.73 of cus- 
toms duty was illegally evaded by Dantzler. 


In their motion to dismiss these claims, the defendants point first to 
the statutory limitation of actions such as this found in section 621 of 
the Tariff Act of 1930, as amended, 19 U.S.C. § 1621, to wit: 


No suit or action to recover any pecuniary penalty or forfeiture of 
property accruing under the customs laws shall be instituted unless 
such suit or action is commenced within five years after the time 
when the alleged offense was discovered: Provided, That in the case 
of an alleged violation of section 1592 of this title arising out of gross 
negligence or negligence, such suit or action shall not be instituted 
more than five years after the date the alleged violation was com- 
mitted: * * * 


A 


As quoted above, the period of time on which the government focuses 
is January 18, 1984 through October 17, 1986. This action was com- 
menced on November 21, 1990, and the defendants point out that 22 of 
the entries at issue occurred more than five years prior to that date, 
namely, those listed on exhibit A to the amended complaint as (1) 
through (10), (17) to (20), and (29) through (36). 

According to the governing statute, supra, the date gross negligence 
or negligence within the meaning of section 1592 allegedly “was com- 
mitted” starts the clock running for actions based on such allegations. 
Those tied to the foregoing, specified entries and encompassed by plain- 
tiff’s second pleaded cause of action (gross negligence) and third cause of 
action (negligence) are thus time-barred, and defendants’ motion for 
judgment as to them must be granted. Indeed, opposing counsel do not 
now argue otherwise.2 


B 
As indicated, the defendants would extend this summary relief to the 
same 22 entries covered by the first pleaded cause of action for fraud. 
They argue in regard to those entries that the accompanying documents 


2 See Memorandum in Support of Plaintiff's Motion for Summary Judgment, in Further Support of Plaintiff's Mo- 
tion to Strike and for Judgment on the Pleadings, and in Opposition to Defendants’ Motion to Strike, p. 3 n. 4. 
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were clear as to the proposed classification, albeit now alleged to have 
been fraudulent, which Customs thus could have and should have recog- 
nized each time a shipment was admitted. And in furtherance of their 
proposed rule of constructive discovery, the defendants point to a letter 
dated July 31, 1984 to the Service in which they requested refund of du- 
ties paid on one entry “due to a clerical error”.3 Their exhibit D is a Cus- 
toms “Notice of Action” on a July 23, 1984 entry for lack of a Form A 
among its papers. According to the defendants, in order to issue such an 
advisory, “the Customs Service import specialist would have had to re- 
view the entry documents, which again clearly describe the imported 
product as ‘white virola’ plywood.”4 They refer to United States v. 
R.I.T.A. Organics, Inc., 487 F.Supp. 75, 77 (N.D.Ill. 1980), to the effect 
that actual discovery “may not be invoked by a plaintiff who fails to exer- 
cise ‘reasonable care and diligence in seeking to learn the facts which 
would disclose’ the alleged wrong”, quoting Morgan v. Koch, 419 F.2d 
993, 997 (7th Cir. 1969). 

In the context of an action such as this, the court in United States v. 
Brown, 404 F.Supp. 968 (S.D.N.Y. 1975), aff'd, 538 F.2d 315 (2d Cir. 
1976), referred to the ratio of import transactions (some 2,000) to the 
number of import specialists (approximately 80) responsible for review 
thereof. In contrast, the plaintiff represents herein that the Tampa, 
Florida office of the Service processed a minimum of 23,044 entries an- 
nually during the period in question, and, “at best”, only four import 
specialists worked there. Reply Memorandum in Support of Plaintiff's 
Motion for Summary Judgment, p. 10. 

Whatever the numbers, the issue of discovery of fraud does not lend 
itself solely to mathematical resolution. Subjectivity also is an element. 
Hence, receipt of information in the regular course of business does not 
automatically signify knowledge of fraud on the part of the recipient.5 
Generally, only after all the facts have been developed can the moment 
of discovery be discerned. 

To quote from United States v. Alcatex, Inc., 328 F. Supp. 129, 134 
(S.D.N.Y. 1971), “[a]s to when the violations were discovered, or should 
reasonably have been discovered * * *, the most that can be said for de- 
fendants’ position is that there are material issues of fact precluding 
summary judgment.” See also CIT Rule 56(d); United States v. Neman 
Brothers & Associates, 15 CIT ___, 777 F.Supp. 962 (1991); United 
States v. Kingshead Corp., 13 CIT 660 (1989). In sum, any dismissal of 
the claims in plaintiff's first pleaded cause of action on the basis of their 
timing must await trial. 


3 Defendants’ exhibit C at 1. According to that exhibit, defendants’ customhouse broker had paid the eight-percent 
duty on entry 305-84-257806-2 even though the subject merchandise was characterized, like the rest, as “white virola” 
plywood subject to liquidation as duty-free softwood, but Customs denied a refund, stating the “botanical name Virola 
is considered a hardwood, not a softwood as the invoice indicated.” 

4 Defendants’ Memorandum in Opposition to Plaintiff's Motion to Strike and for Partial Judgment on the Pleadings, 
p. 19. 

5 Cf. Riddell v. Riddell Washington Corp., 866 F.2d 1480, 1491 (D.C. Cir. 1989); Dzenits v. Merrill Lynch, Pierce, Fen- 
ner & Smith, Inc., 494 F.2d 168, 172 (10th Cir. 1974). In this action, the plaintiff contends that Customs was first 
alerted to the possibility of fraud by an ITACE (international Trade Analysis for Compliance and Enforcement) inves- 
tigation in July 1986 and that the claims of fraud as to all 36 entries have therefore been pleaded in a timely manner. 
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II 


Paragraph 20 of the amended complaint sets forth the twelve entries 
upon which the defendants were convicted of violating the referenced 
sections of Title 18, U.S.C. In their answer, the defendants admit the 
averment. And the plaintiff now moves for judgment on the pleadings, 
arguing that the “defendants are collaterally estopped from denying li- 
ability for their fraudulent violations of 19 U.S.C. § 1592 with respect to 
those twelve entries.”6 


A 


On the question of their timing, comparison of the list in paragraph 20 
with the exhibit A attached to the amended complaint reveals five en- 
tries with dates more than five years prior to commencement of this ac- 
tion, from October 22, 1984 to October 10, 1985. Pending resolution at 
trial of the discovery issue as to them, the plaintiff is not entitled to re- 
lief, and the part of its motion for judgment on the pleadings based on 
those five entries must therefore be, and it hereby is, denied. 


B 


With regard to the other seven entries, for which claims of fraud are 
not arguably time-barred, a similar collateral-estoppel argument by the 
government prevailed in United States v. Daewoo Int’l (America) Corp., 
12 CIT 889, 902, 696 F.Supp. 1534, 1545 (1988), which granted judg- 
ment on the pleadings on the ground that pleas of guilty in a prior crimi- 
nal case established all of the elements of a section 1592 violation.7 

To be sure, the fact that the convictions in that case were founded 
upon pleas does not enhance the position of the defendants at bar, who 
availed themselves of a trial by jury and then plenary review on appeal. 
Nonetheless, they now urge that it is necessary to compare the elements 
constituting fraud under Title 18 with those contemplated by section 
1592 of Title 19. For the latter, they refer the court to the Customs pen- 
alty guidelines in existence in 1984-86, 19 C.F.R. Part 171, App. 
B(B)(3), to wit: 


Fraud. A violation is determined to be fraudulent if it results 
from an act or acts (of commission or omission) deliberately done 
with intent to defraud the revenue or to otherwise violate the laws 
. the United States, as established by clear and convincing evi- 

ence. 


According to the defendants, the verdicts against them under the former 
title entailed acting “knowingly” and “willfully” in contrast with the 
“deliberately” now charged. 

Be that as it may, guidelines of the kind quoted above “are intended to 
provide internal guidance to Customs employees, and are not a part of 


6 Memorandum in Support of Plaintiff's Motion to Strike and for Partial Judgment on the Pleadings, p. 2. 
Similar reasoning can be found in federal-tax-evasion cases. E.g., Plunkett v. Commissioner of Internal Revenue, 
465 F.2d 299 (7th Cir. 1972); Moore v. United States, 360 F.2d 353 (4th Cir. 1965), cert. denied, 385 U.S. 1001 (1967); 
Tomlinson v. Lefkowitz, 334 F.2d 262 (5th Cir. 1964), cert. denied, 379 U.S. 962 (1965). 
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the Customs Service Regulations.”8 More importantly, a higher level of 
proof is required for criminal as opposed to civil conviction for fraud. For 
example, in United States v. Loesche, 12 CIT 599, 688 F.Supp. 649 
(1988), the defendants had pled guilty to violation of 18 U.S.C. § 1001 
and were then sued for civil penalties under section 1592. The court held 
the defendants estopped from denying liability after admission of the 
material facts in the criminal case; conviction for fraud under section 
1001 was sufficient to support fraud under the other section: 


The material facts which were established under more stringent 
standards of proof applicable to the criminal proceedings and by de- 
fendants’ own admissions during that proceeding are binding in 
this action. * * * The Court is satisfied that these material facts, 
which are not disputed by the parties, also constitute a violation of 
19 U.S.C. § 1592. These facts indicate clearly that defendants made 
certain fraudulent statements willfully and knowingly, and there- 
fore intentionally, and that such statements were submitted to the 
United States Customs Service in an attempt to enter the merchan- 
dise into the commerce of the United States. 


12 CIT at 602, 688 F.Supp. at 652 (footnote omitted). See also United 
States v. Thomas, 709 F.2d 968, 972 (5th Cir. 1983) (issues litigated in a 
criminal proceeding are well-suited to the collateral estoppel doctrine 
due to the higher standard of proof); United States v. Int’l Brotherhood 
of Teamsters, 725 F.Supp. 162, 167 (S.D.N.Y. 1989), aff'd, 905 F.2d 610 
(2d Cir. 1990). 


C 


The defendants contend that this Court of International Trade has 
exclusive jurisdiction over classification matters, which therefore were 
neither fully nor finally litigated in the district court. They refer to 
Oklahoma v. Texas, 256 U.S. 70, 85 (1921), to the effect that a question 
of fact or law is conclusively settled only when determined by a court of 
competent jurisdiction: 

The general principle * * * is, that a question of fact or of law dis- 
tinctly put in issue and directly determined by a court of competent 
jurisdiction as a ground of recovery or defense in a suit or action be- 
tween parties sui juris, is conclusively settled by the final judgment 
or decree therein so that it cannot be further litigated in a subse- 
quent suit between the same parties or their privies, whether the 
second suit be for the same or a different cause of action. 

The defendants further rely on 28 U.S.C. § 1837(c): “The district courts 
shall not have jurisdiction under this section of any matter within the 
exclusive jurisdiction of the Court of International Trade under chapter 
95 of this title.” But that jurisdiction is exclusive in civil actions only. 
Here, the district court had criminal jurisdiction and therefore neces- 
sarily and properly resolved issues before it. Stated another way, this 


8 T.D. 89-83. Then again, Roget’s International Thesaurus 425 (3d ed. 1962) offers deliberate as a synonym for will- 
ful, while Webster’s Third New International Dictionary 2617 (1981) defines willful as “done deliberately: not acciden- 
tal or without purpose”. 
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court is not empowered to try criminal cases, and section 1337(c) does 
not remove criminal matters related to Customs classification from the 
jurisdiction of a district court. 


D 


The defendants also take the position that this action amounts to dou- 
ble jeopardy in violation of the Fifth Amendment to the Constitution. 

Of course, the clause they implicate protects against being put in jeop- 
ardy of life or limb twice for the same offense. In United States v. Valley 
Steel Products Co., 14 CIT 14, 16, 729 F.Supp. 1356, 1358 (1990), the 
court pointed out that, “[iJn general, there is no double jeopardy in the 
civil enforcement of a remedial sanction.” The opinion refers to the Su- 
preme Court’s examination of this principle in United States v. Halper, 
490 U.S. 435 (1989), which emphasizes that civil penalties should not 
amount to further punishment: 


* * * A penalty assessed in a civil proceeding qualifies as “punish- 
ment” when “a defendant who has already been punished in a 
criminal prosecution [is] subjected to an additional civil sanction to 
the extent that the second sanction may not fairly be characterized 
as remedial, but only as a deterrent or retribution.” 


14 CIT at 16, 729 F.Supp. at 1358, quoting Halper, 490 U.S. at 448-49. 

The defendants argue that recovery for violations of section 1592 re- 
garding the entries at bar would be so excessive as to inflict punishment 
inappropriate for a civil proceeding. However, Valley Steel concluded 
that that section has remedial, not punitive, effects: 


* * * Unlike the situation in Halper, the remedial formula author- 
ized under 19 U.S.C. § 1592 does not fix a civil penalty; rather, it 
establishes the maximum penalty which is the domestic or dutiable 
value of the merchandise, and gives the Court discretionary author- 
ity to determine the size of such penalty. Therefore, the rule in Hal- 
per cannot serve as the basis for dismissing this action; the amount 
of civil penalty remains to be assigned by the Court consistent with 
its sound discretion. 


14 CIT at 17, 729 F.Supp. at 1359. 

The defendants attempt to rely on United States v. Gordon, 10 CIT 
292, 634 F.Supp. 409 (1986). However, in that case the issue was 
whether production of documents under section 1592 would infringe 
the Fifth Amendment protection against self-incrimination. The court 
concluded that an action pursuant to this section is not quasi-criminal 
in nature, thereby giving a defendant the opportunity to assert that con- 
stitutional protection.9 Moreover, the court concluded that the statute 
is indeed remedial in nature: 


* * * Thus, * * * penalties in an amount far below the maximum al- 
lowable [may be awarded], presumably based on any rational rea- 


9 But see United States v. Modes, Inc., 16 CIT 787 F.Supp. 1466, 1471-72 n. 1 (1992), attempting to distinguish this 
reasoning in the context of suppression of evidence allegedly obtained in violation of the Fourth Amendment for an 
action commenced pursuant to section 1592 and prior to any criminal case. 
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son including the degree of damages sustained. By replacing 
forfeiture with varying monetary penalties, which are subject to re- 
duction * * * and which, to varying degrees, will relate to damages, 
Congress has made section 1592 largely remedial, rather than “pu- 
nitive,” both in “purpose” and “effect.” 10 

Understandably, the defendants still appear impressed with the pen- 
alties this action portends. However, they also appear to ignore the ap- 
proach indicated in Valley Steel, namely, the actual amount to be paid, if 
any, is determined only at the end of a full and fair exposition of the 
transactions challenged. Thus, whatever the sum prayed for in the 
amended complaint, it is not conclusive in characterizing the action as 
punitive. Second, insofar as the defendants attempt to rely on cumula- 
tive effect of criminal fines and civil penalties to support their double- 
jeopardy argument, only the latter sought by the government in 
conjunction with the twelve entries is appropriate to consider. While 
that maximum, as derived from the pleadings, could be $748,702, it 
would be diminished if the evidence ultimately supports dismissal of en- 
tries as time-barred. As for any remainder, by way of comparison, the 
potential civil penalty in Valley Steel was 1,350 times greater than the 
criminal sanction. Here, the district court ordered defendant Dantzler 
to pay $52,000 and defendant Godinez $49,000. The greatest possible 
award would thus be less than eight times the total of the criminal fines. 
Then again, “[m]ulti-million-dollar penalty claims and settlements are 
not uncommon.” Peterson, Civil Customs Penalties Under Section 592 
of the Tariff Act: Current Practice and the Need for Further Reform, 18 
Vanderbilt J. Transn’] Law 679, 680 & n. 2 (1985), citing cases of that 
type. 

In sum, the defendants have failed to persuade the court that the 
plaintiff is not entitled to judgment on the pleadings for fraud in the 
seven entries of merchandise not arguably time-barred and already ad- 
versely adjudicated in the district court. 


III 


As indicated above, the plaintiff follows up its motion for partial judg- 
ment on the pleadings with one for summary judgment on all 36 entries 
underlying this action. 

The amended complaint and the subsequent statement submitted in 
accordance with CIT Rule 56(i), setting forth material facts as to which 
it is contended there is no genuine issue to be tried, each aver that Cus- 
toms transmitted statutory pre-penalty and penalty notices to the de- 
fendants and that all petitions for mitigation have been decided by the 
Service. In their answer, and now in argumentation in opposition, the 
defendants take the position that the penalty notices they received were 
unlawful and also that Customs has already mitigated the penalties 
prayed for. Moreover, they contend that all of the entries herein have 
been finally and conclusively liquidated. 


1010 CIT at 298, 634 F.Supp. at 415-16 (footnote omitted). Section 1592(c) provides for “maximum penalties” for 
fraud, gross negligence or negligence by way of the limiting phraseology “civil penalty in an amount not to exceed * * *”. 
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A 


According to the opinion of the court of appeals in United States v. 
Godinez, supra, the defendants raised the same argument renewed now, 
namely, that the liquidation of the merchandise duty-free as softwood is 
final and conclusive against the government, which did not reliquidate 
within the time periods set forth in 19 U.S.C. §§ 1514(a), 1520(c) and 
1521. While recognizing that the longest such period (two years per sec- 
tion 1521) had expired well before commencement of court proceedings 
in 1989, the Eleventh Circuit rejected the proposal that those statutory, 
administrative provisions governed the criminal prosecution. See 922 
F.2d at 755. 

The same can be said of this civil prosecution. As already discussed in 
this opinion, five years is the period of limitation set forth in 19 U.S.C. 
§ 1621 and governing this action, which is separate from statutory regu- 
lation of the administrative relationship between Customs and import- 
ers. Indeed, it has been held that subsection (d) of 19 U.S.C. § 1592 is an 
independent avenue for the restoration of lawful duties “[nJot- 
withstanding section 1514”. United States v. Blum, 858 F.2d 1566, 1568 
(Fed. Cir. 1988). 

In short, defendant’s affirmative defense that all entries in this action 
have been finally and conclusively liquidated pursuant to 19 U.S.C. 
§ 1514(a) must be stricken. 


B 


The defendants take the position that the pre-penalty and penalty no- 
tices provided by Customs failed to comply with the governing law and 
thus were in violation of their rights to due process. 

The statutory procedure for pre-penalty notice is contained in 19 
U.S.C. § 1592(b)(1)(A), which states that such notice shall 


(i) describe the merchandise; 

(ii) set forth the details of the entry or introduction, the at- 
tempted entry or introduction, or the aiding or procuring of the en- 
try or introduction; 

(iii) specify all laws and regulations allegedly violated; 

(iv) disclose all the material facts which establish the alleged vio- 
lation; 

(v) state whether the alleged violation occurred as a result of 
fraud, gross negligence, or negligence; 

(vi) state the estimated loss of lawful duties, if any, and, taking 
into account all circumstances, the amount of the proposed mone- 
tary penalty; and 

(vii) inform such person that he shall have a reasonable opportu- 
nity to make representations, both oral and written, as to why a 
claim for a monetary penalty should not be issued in the amount 
stated. 


According to 19 C.F.R. § 162.77(b)(1) (1986), a pre-penalty notice had to 
meet the first six of the foregoing statutory requirements. Section 
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1592(b)(2) provides that, once any responses to such a notice are re- 
ceived by the Service, if its officer 


determines that there was a violation, he shall issue a written pen- 
alty claim to such person. The written penalty claim shall specify all 
changes in the information provided under clauses (i) through (vi) 
of paragraph (1)(A). Such person shall have a reasonable opportu- 
nity under section 1618 of this title to make representations, both 
oral and written, seeking remission or mitigation of the monetary 
penalty. At the conclusion of any proceeding under such section 
1618, the appropriate customs officer shall provide to the person 
concerned a written statement which sets forth the final determi- 
nation and the findings of fact and conclusions of law on which such 
determination is based. 


The court has reviewed the pre-penalty and penalty notices appar- 
ently received by the defendants (and produced now as exhibits E, F, G 
and H) and finds their contents substantially in compliance with the 
foregoing requirements. Indeed, the defendants have been essentially 
left to claim failure to disclose all of the material facts allegedly estab- 
lishing the violations charged. Whether true or not, they who presum- 
ably know each and every fact and circumstance fail to provide the court 
with information to even consider grant of the kind of preclusive relief 
for which they now plead. On the other hand, if such a presumption were 
not well-taken, it still seems safe to assume that the trial in the district 
court adequately apprised the defendants of the scenario of this action. 


C 


The defendants claim that, because Customs had agreed to mitigate 
the penalties prior to this action, the Service is now estopped from recov- 
ering amounts in excess of those stated to be acceptable. 

The record shows that, after receipt of the pre-penalty notices, the im- 
porters petitioned Customs for total remission or substantial mitigation 
of the proposed civil penalties. See Defendants’ Exhibits I, J, K. The pe- 
tition was granted to the extent that the Service agreed to accept 
$514,420.40 and $139,208 as against Dantzler Lumber & Export Com- 
pany and Dantzler Building Specialties, Inc., respectively, upon condi- 
tion that those amounts be paid within 14 days. Otherwise, the matter 
would be referred to the Department of Justice “for institution of judi- 
cial enforcement action for collection of the assessed penalty 
amounts.”11 Thereafter, Customs agreed to remission of the penalties 
as against Antonio Godinez upon the following specified conditions: 


1. The penalties assessed against Dantzler Lumber & Export 
Company * * * and Dantzler Building Specialties * * * be settled ad- 
ministratively; and 

2. Any actual loss of duties resulting from the violations in these 
cases be deposited as withheld duties. 


1 Defendants’ Exhibit L (Letter from Customs Director, Regulatory Procedures and Penalties Division, to Tampa 
District Director, p. 5 (April 14, 1989) (emphasis in original)). 
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Defendants’ Exhibit M at 1. Those conditions were to be satisfied within 
five days from the date of oral notification. According to that exhibit M, a 
Service officer attempted to contact counsel personally by telephone on 
September 19, 1989, but was unable to do so, whereupon the foregoing 
terms were transmitted electronically the same day. 

By then, the duties had been paid, but the penalties Customs was will- 
ing to accept remain unpaid, and the time for satisfaction had dissipated 
long before commencement of this action. 

A regulation governing mitigation, 19 C.F.R. § 171.32, has provided 
that a 


decision to mitigate a penalty or to remit a forfeiture upon condi- 
tion that a stated amount is paid shall be effective for not more than 
60 days from the date of notice to the petitioner of such decision, un- 
less the decision itself prescribes a different effective period * * *. If 
payment of the stated amount is not made * * * within the effective 
period, the full penalty or claim of forfeiture shall be deemed appli- 
cable and shall be enforced by promptly referring the matter * * * to 
the U.S. attorney unless other action has been directed by the Com- 
missioner of Customs. 


Moreover, the Customs Procedural Reform and Simplification Act of 
1978, Pub. L. No. 95-910, transformed the penalty for violation of sec- 
tion 592 of the Tariff Act of 1930 from in rem into in personam with 
monetary liability.12 The purpose has been to ameliorate the harshness 
of forfeiture by providing for judicial determination of the amount of 
penalty based upon the degree of proven culpability as well as a mecha- 
nism for recovery of the monetary equivalent of forfeiture when goods 
have passed beyond seizure. Prior to that enactment, if a court deter- 
mined that a violation of section 592 had occurred, it had no option but 
to enforce the penalty of forfeiture of the goods in question. This tended 
to cause importers to pay mitigated amounts in fear of being held liable 
for full value if they challenged Customs in court and lost. Ergo, the re- 
form act sought to enhance their right to judicial review. 

When, as here, that right is invoked, review is de novo on all issues, 
including the amount of any penalty. 19 U.S.C. § 1592(e)(1). See also 
United States v. Priority Products, Inc., 9 CIT 383, 615 F.Supp. 591 
(1985), aff'd, 793 F.2d 296 (Fed.Cir. 1986) (penalty assessed after trial 
was nearly two times the unpaid mitigated amount); S.Rep. 778, 95 
Cong., 2d Sess. 21 (1978) (“the appropriateness of the amount of the 
penalty is a proper subject for judicial review under new section 
592(e)”). If trial determines that violation of 19 U.S.C. § 1592 has oc- 
curred, a penalty up to and including full forfeiture value can be as- 
sessed, and whatever the parties may have attempted to accept 
administratively does not bind the court, particularly when the import- 
ers have not actually paid anything to mitigate, which is the case at bar. 


12 However, in cases in which the government has reasonable cause to believe the importer is insolvent, seizure is 
permissible, followed by forfeiture if monetary penalties are not actually paid. 
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An affirmative defense pleaded on such a scenario is of no moment, and 
it should be, and hereby is, stricken. 


IV 


To summarize the foregoing discussion, the court concludes that 
plaintiff's motion to strike defendants’ affirmative defenses must be 
granted, save the defense based on the statute of limitations. With re- 
gard to that defense, the defendants are entitled now to judgment on the 
pleadings, dismissing plaintiff's second and third pleaded causes of ac- 
tion insofar as they are based on entries enumerated on exhibit A to the 
amended complaint through (10), (17) to (20), and (29) through (36). 

Also with regard to the defense based on the statute of limitations, 
plaintiff's motion for judgment on the pleadings or for summary judg- 
ment on its first pleaded cause of action in regard to entries listed on ex- 
hibit A to the amended complaint as (4), (7), (20), (29) and (34) must be 
denied. With regard to the remaining seven entries upon which the judg- 
ments of conviction entered, namely, (11), (15), (21), (24) and (26) to 
(28), plaintiff's motion for judgment must be granted. 

This grant of plaintiffs motion now is on the issue of liability for fraud 
as to those entries. The plaintiff, however, would have summary judg- 
ment as to all entries covered by this action per the following argumen- 
tation: 

* * * (W]e do not claim that by reason of defendants’ conviction [sic] 
alone, defendants are collaterally estopped from denying liability 
on the twenty-four entries in this action that were not the subject of 
the conviction. Rather, the Government’s position is that the ele- 
ments of the criminal conviction (knowledge by defendants that 
virola plywood is a hardwood on which 8 percent duty is owed, de- 
fendants’ attempts at deliberate tariff evasion by declaring that 
virola plywood is a softwood on which no duty was owed) coupled 
with the evidence adduced here, warrant the grant of our summary 
judgment motion.13 


Whatever the logic of or proof for this position, the circumstance re- 
mains that most of the entries of goods in this action were not at issue in 
the criminal case or the basis of defendants’ convictions. As to them, the 
defendants have not yet had their day in court, or they were acquitted. 
Since this action does not amount to double jeopardy and does constitute 
an opportunity for the accused to be heard on the issue of appropriate 
penalties across the board, plaintiff's motion for summary judgment on 
the open entries must be, and it hereby is, denied. 

The parties are to present a proposed pretrial order to the court in 
conformity with this opinion on or before January 15, 1993 along with 
any suggested questions for veniremen on voir dire and any requests to 
charge the jury selected. 

Trial will be scheduled for February 1993—subject to courtroom 
availability in the appropriate venue. 


13 Reply Memorandum in Support of Plaintiff's Motion for Summary Judgment, pp. 4-5 n. 2. 
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OPINION 


REsTaNi, Judge: Plaintiff, Consolidated International Automotive, 
Inc. (“Consolidated”), challenges the determination of the United 
States Department of Commerce, International Trade Administration 
(“Commerce” or “ITA”) in Chrome-Plated Lug Nuts from Taiwan, 56 
Fed. Reg. 36,130 (Dep’t Comm. 1991) (final determ. of sales at less than 
fair value) (“Final Determination”). The investigation covered chrome- 
plated lug nuts, finished or unfinished, from Taiwan, and the period 
May 1, 1990 through October 31, 1990. ITA determined that chrome- 
plated lug nuts from Taiwan are being, or are likely to be, sold in the 
United States at less than fair value. Final Determination, at 36,130. 

The case is before the court on Consolidated’s motion for judgment 
upon the agency record. ITA’s determination is sustained. 


BACKGROUND 


On November 1, 1990, Consolidated filed an antidumping petition re- 
garding chrome-plated lug nuts, finished or unfinished, from Taiwan. 
The respondents were Gourmet Equipment (Taiwan) Corporation 
(“Gourmet”) and San Shing Hardware Works Co., Ltd. (“San Shing”). 

Most of the issues raised by Consolidated in this action relate to Gour- 
met. ITA determined that although Gourmet subcontracts certain proc- 
esses and purchases major inputs, it organizes production, performs 
certain processing, and produces caps. Based on this, ITA found Gour- 
met to be the manufacturer of the chrome-plated lug nuts at issue. Gour- 
met sells these chrome-plated lug nuts to unrelated trading companies 
for export to the United States. Because the U.S. customer is identified 
on the purchase order or on the shipping mark requested by the trading 
companies, Gourmet knows which sales are intended for export to the 
United States. 

Gourmet produces various types of chrome-plated lug nuts. For lug 
nut type 9A, Gourmet converts lug nut blanks provided by a U.S. cus- 
tomer into chrome-plated lug nuts, and ships directly to the U.S. cus- 
tomer. This is known as a tolling operation. ITA found that Gourmet 
was the producer of lug nut type 9A. 
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Where home market sales were absent or insufficient, ITA used con- 
structed value to determine foreign market value. See 19 U.S.C. 
§ 1677b(a)(2) (1988). With respect to Gourmet, constructed value was 
used for some types of lug nuts, including type 9A; constructed value 
was also used for San Shing’s product. 

The one issue involving San Shing is whether ITA erred by deducting 
an export rebate in calculating cost-based constructed value. The court 
will discuss this issue first, and then turn to the issues involving Gour- 
met. 


ScoPE OF REVIEW 


ITA’s decision will be upheld unless it is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 19 
U.S.C. § 1516a(b)(1)(B) (1988).1 


DISCUSSION 


1. Rebate: 


Consolidated argues that ITA erred in deducting from material costs 
the value of a rebate applicable to the purchase of steel wire by San 
Shing upon export of the manufactured product. According to Consoli- 
dated, the rebate was a countervailable subsidy. It is well settled that 
Commerce is not to undertake countervailing duty investigations in the 
context of antidumping proceedings, and that plaintiffs remedy is to file 
a separate countervailing duty petition. See Al Tech Specialty Steel 
Corp. v. United States, 10 CIT 743, 752-53, 651 F. Supp. 1421, 1429-30 
(1986); Huffy Corp. v. United States, 10 CIT 214, 220, 632 F. Supp. 50, 
55-56 (1986); see also United States v. European Trading Co., 27 CCPA 
289, 297, C.A.D. 103 (1940); Far East Mach. Co., Lid. v. United States, 12 
CIT 972, 977-78, 699 F. Supp. 309, 314 (1988); Sawhill Tubular Div. Cy- 
clops Corp. v. United States, 11 CIT 491, 499-500, 666 F. Supp. 1550, 
1556-57 (1987). 

Consolidated asks the court to reconsider these precedents based on 
an unconvincing reinterpretation of the legislative history of 19 U.S.C. 
§ 1677d.2 Consolidated argues that this section indicates that subsidies 
should be investigated in both antidumping and countervailing duty 
proceedings. This is a strained reading of the statute. The court adheres 
to precedent. 


1 Citations to the United States Code are to the 1988 edition, and citations to the Code of Federal Regulations are to 
the 1992 edition. 


2 19 U.S.C. § 1677d reads as follows: 


§ 1677d. Subsidy practices discovered during a proceeding 
If, in the course of a proceeding under this subtitle, the administering authority discovers a practice which appears to 
be a subsidy, but was not included in the matters alleged in a countervailing duty petition, then the administering 
authority — 
(1) shall include the practice in the proceeding if it appears to be a subsidy with respect to the merchandise which 
is the subject of the proceeding, or 
(2) shall transfer the information concerning the practice (other than confidential information) to the library 
oe under section 1677f(a)(1) of this title, if the practice appears to be a subsidy with respect to any other 
merchandise. 


19 U.S.C. § 1677d (emphasis added). 
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2. Use of Transfer Prices For Inputs and Other Objections to Foreign 
Market Value: 


Consolidated objects to ITA’s use of transfer prices for inputs in deter- 
mining constructed value for Gourmet, even though the prices were 
charged by an unrelated party. Because constructed value is hased on 
cost, Consolidated argues ITA should examine the cost of production of 
the input. See 19 U.S.C. § 1677b(e). If Gourmet is the producer, its costs 
are relevant. Prices it pays for materials are part of its costs. Thus, what 
it pays for inputs must be used to calculate constructed value, unless the 
sale of the input is by a related party, which is not the case here.3 The 
question is whether Gourmet is the producer of the product. As indi- 
cated, ITA considered Gourmet to be the producer because it organized 
production and performed certain processes. A “producer” is defined in 
19 C.F.R. § 353.2(r) as a “manufacturer or producer.” The record re- 
veals that Gourmet is sufficiently involved in manufacturing, so that 
ITA’s conclusion that it is a manufacturer or producer is supported. 
ITA’s determination to use transfer prices in this situation is also con- 
sistent with its past practice for both tolled and non-tolled sales. See 
Color Television Receivers, Except for Video Monitors, from Taiwan, 55 
Fed. Reg. 47,093, 47,100 (Dep’t Comm. 1990) (final results of antidump- 
ing duty admin. review).4 

The fact that some sales are tolled sales is not determinative.5 As 
ITA’s decision that Gourmet is a producer is supported,6 ITA need only 
perform a proper comparison of the constructed value of the tolling serv- 
ice to the charge to the U.S. customer. The court perceives no error in 
ITA’s methodology in this regard. 

Consolidated also objects to the foreign market value in that Com- 
merce did not verify all of Gourmet’s data. It also objects to ITA’s accep- 
tance of some of the verified costs and ITA’s choices where data could 
not be verified. ITA verified the most significant foreign market value 
data. Where, in a few instances, it could not verify all costs because of 
accounting record difficulties, ITA used best information available 
(“BIA”), as authorized by 19 U.S.C. § 1677e(c). The court finds no error 
in ITA’s method of verification or in the choices it made in determining 
costs or in selecting “BIA.” The choices are adequately explained in 
ITA’s determination. 


3 19 U.S.C. §§ 1677b(e)(2) and 1677b(e)(3) are specifically designed to handle related party transactions. Obviously, 
in the absence of related parties, transaction prices are usable. 

4 Consolidated has not explained how it makes economic sense to concentrate on unrelated parties in the chain of sale 
of inputs and why the statute would be aimed at such product costs. It would seem that unrelated parties remote to the 
export transaction could not profit by selling inputs at artificially low prices. 


5 Consolidated appears to make an alternative claim that the seller of the lug blanks for the tolling operation should 
have been a separate respondent. First, this was not requested. Second, lug blanks are not within the scope of the inves- 
tigation, which covers finished and unfinished chrome-plated lug nuts. 


6 Consolidated claims Gourmet’s production activities were insignificant, but according to Consolidated they ac- 
count for approximately twenty percent of value of non-tolled sales. Consolidated has not demonstrated that either 
tolled or non-tolled sales production activities were “insignificant.” 
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3. Ocean Freight: 


Consolidated objects to Commerce’s allocation of freight costs accord- 
ing to volume. Consolidated prefers a weight-based allocation. Gourmet 
presented its data based on a volume allocation, which Commerce veri- 
fied. Consolidated’s position is that the allocation may be skewed be- 
cause “heavy” lug nuts may have been shipped with lighter items. There 
is no basis for Consolidated’s conjecture that metal lug nuts may have 
been mixed with some light-weight and high-volume items for shipping. 
Gourmet makes metal objects, and the volume allocation method seems 
as accurate as any suggested by Consolidated. 


4. Exchange Rates: 


ITA asserts that it made currency conversions for constructed value 
figures as of the date of U.S. sale, in accordance with its standard prac- 
tice and applicable regulations.7 ITA determined the date of U.S. sale to 
be the invoice date. 

Consolidated argues that currency conversions should be based on 
rates in existence up to forty-five days earlier because in its invoice 
Gourmet states that it will ship within forty-five days of the order. Thus, 
Consolidated argues, costs are incurred within the forty-five days pre- 
ceding shipment. First, there is no evidence of when during the forty- 
five day period costs for particular shipments are actually incurred. 
Second, the regulation does not mandate that costs be determined ex- 
actly as of the date incurred. Third, the regulations do not permit con- 
version to be made as of a date later than the date of sale, and date of sale 
may or may not be the date of shipment or exportation.8 ITA’s decision 
to use exchange rates as of the date of sale is a reasonable economic and 
administrative choice. Furthermore, there is no evidence supporting a 
date for conversion, other than that selected by ITA. 


5. Interest Rates: 


ITA made an adjustment to credit expenses for different circum- 
stances of sale. ITA used the Central Bank of China weight-averaged 
short-term interest rate to determine the credit expense for Gourmet’s 
sales to its direct U.S. customers. The credit expense accounts for the lag 
between the date of shipment and date of payment. As Gourmet does not 
claim a credit expense on its books, ITA had to resort to the best infor- 


719 CFR. § 353.60(a) reads: 
§ 353.60 Conversion of currency. 


(a) Rule for conversion. The Secretary will convert, under section 522 of the Act (31 U.S.C. 5151(c)), a foreign cur- 
rency into the equivalent amount of United States currency at the rates in effect on the dates described in § 353.46, 
§ 353.49, or § 353.50, as appropriate. 

19 C.F.R. § 353.60(a). 


819 CFR. § 353.50(b) reads: 


(b) Time for calculating constructed value. 

(1) When United States price is based on purchase price, under § 353.41(b), the Secretary will calculate con- 
structed value, * * * based on the relevant costs and expenses at a time preceding the time the producer or a reseller 
sells the merchandise for exportation to the United States. 

(2) When United States price is based on exporter’s sales price, under § 353.41(c), the Secretary will calculate 
constructed value, * * * based on the relevant costs and expenses at a time preceding the time the importer sells the 
merchandise in the United States to a person not related under section 773(e)(4) of the Act. 


19 C.F.R. § 353.50(b). 
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mation available. Consolidated does not support its objection to ITA’s 
choice other than by conjecture, and Consolidated’s choice of San 
Shing’s rate is not mandated. 

6. Middleman Dumping: 

Consolidated also claims that ITA failed to investigate dumping by 
the trading companies involved in the exportations at issue. ITA “re- 
quire[s] timely and convincing evidence that the trading company is in 
fact dumping before initiating an investigation with respect to the trad- 
ing company.” Certain Forged Steel Crankshafts from Japan, 52 Fed. 
Reg. 36,984, 36,985 (final determ. of sales at not than less than fair 
value) (Dep’t Comm. 1987). While Consolidated did offer a theory about 
trading company dumping, it offered no data sufficient to compel ITA to 
undertake an investigation. ITA’s determination that Consolidated did 
not make a claim that Gourmet’s trading company was engaged in mid- 
dleman dumping is sustained. 

ITA’s determination is sustained. 


TTT 


(Slip Op. 92-224) 
FELDSPAR CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-07-00425-S 
[Action dismissed for lack of jurisdiction.] 
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OPINION AND JUDGMENT 


CaRMAN, Judge: Defendant moves to dismiss plaintiff's appeal of the 
antidumping margin found by the United States Department of Com- 
merce, International Trade Administration (Commerce) in its final af- 
firmative antidumping determination: Final Determination of Sales at 
Less Than Fair Value: Nepheline Syenite from Canada, 57 Fed. Reg. 
9237 (March 17, 1992). Defendant contends that plaintiff has not pro- 
vided timely notice of its intent to commence review of this matter under 
19 U.S.C. § 1516a (1988). Plaintiff opposes the government’s motion to 
dismiss this action. 


BACKGROUND 
On July 12, 1991, plaintiff filed a petition with Commerce and the 
United States International Trade Commission (ITC) alleging that a 
United States industry was materially injured or threatened with mate- 
rial injury due to allegedly dumped imports of nepheline syenite from 
Canada. On September 5, 1991, the ITC published its preliminary deter- 
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mination that there was a reasonable indication that an industry in the 
United States was materially injured by reason of imports of nepheline 
syenite from Canada. On December 27, 1991, Commerce published its 
preliminary affirmative less-than-fair-value determination. On March 
17, 1992, Commerce published its final affirmative less-than-fair-value 
determination. On May 6, 1992, the ITC published its final negative in- 
jury determination. 

On May 22, 1992, plaintiff delivered a notice of intent to commence 
judicial review of both Commerce and ITC determinations. On June 29, 
1992, plaintiff commenced this action. (The ITC portion of the appeal 
has been severed from this action). At no point did either party seek a 
binational panel review pursuant to the United States-Canada Free- 
Trade Agreement Implementation Act of 1988, Pub. L. 100-449, Sept. 
28, 1988, 102 Stat. 1851 (FTA). 


DISCUSSION 


This Court concludes that plaintiff has misinterpreted the statutory 
scheme of 19 U.S.C. § 1516a and has failed to provide timely notice of its 
intent to commence review of Commerce’s determination in the United 
States Court of International Trade. 

It is well established that the terms of the Government’s consent to be 
sued in any particular court define that court’s jurisdiction to entertain 
the suit. NEC Corp. v. United States, 806 F.2d 247, 249 (Fed. Cir. 1986), 
citing United States v. Testan, 424 U.S. 392, 399 (1976). Conditions 
upon which the Government consents to be sued must be strictly ob- 
served and are not subject to implied exceptions. NEC Corp., 806 F.2d at 
249, citing Lehman v. Nakshian, 453 U.S. 156, 161 (1981). 

Chapter 19 of the FTA establishes a procedure for resolving an- 
tidumping and countervailing duty disputes between the United States 
and Canada. Domestic judicial review of antidumping and countervail- 
ing duty determinations involving imports from Canada has been re- 
placed by binational panel review. The exceptions to this general rule 
are set forth in 19 U.S.C. § 1516a(g)(3) with the relevant exception be- 
ing the following: 


(A) In general 


Adetermination is reviewable under subsection (a) of this section if 
the determination sought to be reviewed is— 
(i) a determination as to which neither the United States nor 
Canada requested a review by a binational panel pursuant to 
article 1904 of the [United States-Canada Free-Trade] Agree- 
ment. 


A party seeking to commence review under subsection (g)(3)(A)(i) 
must provide timely notice of its intent to commence the review to all 
interested parties who were parties to the proceeding in connection with 
which the matter arose, the agency which issued the determination in 
question, and both the United States and Canadian Secretaries. 

“Timely notice” is described in 19 U.S.C. § 1516a(g)(3)(B) as follows: 
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Such notice is provided timely if the notice is delivered by no later 
than the date that is 20 days after the date described in subpara- 
graph (A) or (B) of subsection (a)(5) of this section that is applicable 
to such determination. 
Paragraph (5) of section 1516a(a), which is referred to in section 
1516a(g)(3)(B), provides in relevant part: 
Notwithstanding any other provision of this subsection in the case 
of a determination to which the provisions of subsection (g) of this 
section apply, an action under this subsection may not be com- 
menced, and the time limits for commencing an action under this 
subsection shall not begin to run, until the 31st day after — 


(A) the date of publication in the Federal Register of notice of 
any determination described in paragraph (1)(B) or any deter- 


mination described in clause (i), (ii), or (tii) of paragraph (2)(B) 
* * * 


Thus notice of intent to commence review must be delivered no later 
than twenty days after publication of the final determination notice in 
the Federal Register. 

Commerce’s final determination was published on March 17, 1992. 
Following the statutory scheme of 19 U.S.C. § 1516a(g), plaintiff was re- 
quired to provide notice of its intent to commence judicial review of the 
final affirmative Commerce determination by April 6, 1992. Plaintiff did 
not provide notice until May 22, 1992, and thus failed to give timely no- 
tice. 


CONCLUSION 


For the reasons stated herein, this Court concludes that it does not 
possess jurisdiction to entertain plaintiff's claim under 19 U.S.C. 
§ 1516a. Defendant’s motion to dismiss is granted and this action is dis- 
missed. 


| LR 
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OPINION AND JUDGMENT 


CarMAN, Judge: Plaintiffs, former employees of Micro Energy Inter- 
national, Inc., Roswell, New Mexico, challenge the determination of the 
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Secretary of Labor (Labor) that they are ineligible for trade adjustment 
assistance under 19 U.S.C. § 2271 (1988), as amended by section 1421(a) 
of the Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, 102 Stat. 1107, 1242-43 (1988) (Omnibus Trade Act). This 
Court hasjurisdiction pursuant to 19 U.S.C. § 2395 and 28 U.S.C. § 1581 
(d)(1). 

After considering the arguments of the parties and the administrative 
record, the Court holds that the determination by the Secretary of Labor 
is supported by substantial evidence and is in accordance with law. The 
determination of Labor is affirmed and the action is dismissed. 


BACKGROUND 


On October 31, 1988, Marvin Sanders, David Sanders and Otis Sand- 
ers filed a petition for certification of eligibility for trade adjustment as- 
sistance benefits. Administrative Record at 2 (hereinafter R.). The 
Sanderses stated in their petition that they were formerly employed by 
Micro Energy, and were laid off on November 17, 1985. They claimed 
the company was in the business of natural gas and oil exploration. 
Their petition further stated that sales and production at Micro Energy 
declined as a result of OPEC nations lowering the price of oil and natural 


gas. 

Attached to the petition were letters written by each of the plaintiffs 
explaining their duties while employed by Micro Energy. Marvin Sand- 
ers stated that he searched for oil and natural gas leases, staked loca- 
tions for drilling and filed the necessary paperwork with the Oil and 
Natural Gas Commission. (R. 3). David Sanders stated that he was 
working on new drilling devices. (R. 4). Otis Sanders indicated that he 
was involved in the development of “solar electric for pump jack for pro- 
duction” and leases, as well as being the drilling superintendent for the 
company. (R. 5). 

During Labor’s first investigation it made the following findings: Mi- 
cro Energy was incorporated in August 1985 and dissolved in November 
1985; Micro Energy sought to produce an energy source device, but dis- 
solved before any such device was produced; David Sanders was a Micro 
Energy employee for three months; and Marvin Sanders was an inde- 
pendent contractor with Micro Energy. (R. 17). Thereafter, Labor is- 
sued a Notice of Termination of Investigation which denied petitioners’ 
request for certification for eligibility to receive trade adjustment assis- 
tance benefits. (R. 19-20). 

In its February 16, 1989, Notice of Termination of Investigation, 
Labor explained that plaintiffs were not covered by the retroactive pro- 
visions of section 1421(a)(1)(B) of the Omnibus Trade and Competitive- 
ness Act of 1988. Labor also noted that the Act does not apply to workers 
such as the plaintiffs who were eligible to be certified for benefits under 
the Trade Act prior to the implementation of the retroactive provisions. 
The Notice further stated that because plaintiffs were separated from 
Micro Energy more than one year prior to the date of the petition, sec- 
tion 223 precluded their certification. (R. 20). 
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After plaintiffs commenced this action in the United States Court of 
International Trade, Labor requested a voluntary remand of this matter 
for further consideration. During this second investigation, Labor 
sought additional information from the former President of Micro En- 
ergy, Shelley Johnson Quinn. Ms. Quinn replied by letter that Micro En- 
ergy was founded to engage in the business of manufacturing an 
uninterruptable power source. Supplemental Administrative Record at 
14 (hereinafter SR). Otis Sanders and Marvin Sanders were described as 
being under contract as a research consultant and a drilling-site con- 
sultant respectively. (SR. 14). Ms. Quinn stated that the company 
ceased operations due to an inability to raise capital and that “/i/mports 
had absolutely no impact, whatsoever, on MEI’s revenue, operations or 
employment.” (SR. 14) (Emphasis in original). 

On October 16, 1989, Labor issued a Notice of Affirmed Termination 
of Investigation on Remand. (SR. 16). Labor concluded that after re- 
viewing the investigative findings there had been “no error or misinter- 
pretation of the law or of the facts which would justify reconsideration of 
the Department of Labor’s prior decision.” (SR. 17). 


CONTENTIONS OF THE PARTIES 


Plaintiffs contend that Labor’s negative determination is not sup- 
ported by substantial evidence on the record and is not in accordance 
with law. Plaintiffs request that the Court order this case be remanded 
to Labor for the purpose of reopening the investigation on the merits of 
certifying plaintiffs’ eligibility for trade adjustment assistance. Plain- 
tiffs argue that they are covered by the amendments contained in the 
Omnibus Trade and Competitiveness Act of 1988, because as employees 
of Micro Energy they were involved in exploring for oil and natural gas. 

Defendant opposes plaintiffs’ motion for judgment on the agency re- 
cord and requests the Court to sustain the contested Department of La- 
bor Notice of Affirmed Termination of Investigation on Remand dated 
October 16, 1989. Labor contends that the negative determination is 
supported by substantial evidence on the record. Labor argues that 
since Micro Energy never produced or sold anything, they could not 
have experienced a decline in sales or production as is required by 19 
U.S.C. § 2272(a). Labor further argues that plaintiffs are not eligible for 
trade adjustment assistance under the amendments contained in the 
Omnibus Trade and Competitiveness Act of 1988, because Micro En- 
ergy did not explore for oil or natural gas. 


STANDARD OF REVIEW 


A negative determination by the Secretary of Labor denying certifica- 
tion of eligibility for trade adjustment assistance will be upheld if it is 
supported by substantial evidence on the record and is otherwise in ac- 
cord with law. See Woodrum v. Donovan, 5 CIT 191, 193, 564 F. Supp. 
826, 828 (1983), aff'd sub nom. Woodrum v. United States, 2 Fed. Cir. (T) 
82, 737 F.2d 1575 (1984). The findings of fact by the Secretary are con- 
clusive if supported by substantial evidence. 19 U.S.C. § 2395(b). “Sub- 
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stantial evidence is something more than a ‘mere scintilla,’ and must be 
enough reasonably to support a conclusion.” Ceramica Regiomontana, 
S.A. v. United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986), 
aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 1137 (1987) (citations omitted). 


DISCUSSION 


The question before the Court is whether Labor properly decided that 
plaintiffs are ineligible for trade adjustment assistance. Trade Adjust- 
ment Assistance benefits are intended to offer unemployment compen- 
sation, training, job search and relocation allowances, and other 
employment services to workers who lose their jobs because of import 
competition. See Former Employees of Linden Apparel v. United States, 
13 CIT 467, 467, 715 F. Supp. 378, 379 (1989). 

The Department of Labor must follow the requirements of 19 U.S.C. 
§ 2272 when determining whether a group of workers is eligible for 
trade adjustment assistance benefits. The statute is as follows: 


(a) The Secretary shall certify a group of workers (including work- 
ers in any agricultural firm or subdivision of an agricultural firm) 
as eligible to apply for adjustment assistance under this part if he 
determines — 


(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


(b) For purposes of subsection (a)(3) of this section — 


(1) The term “contributed importantly” means a cause 
which is important but not necessarily more important than 
any other cause. 

(2)(A) Any firm, or appropriate subdivision ofa firm, that en- 
gages in exploration or drilling for oil or natural gas shall be 
considered to be a firm producing oil or natural gas. 

(B) Any firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil or natural gas, or other- 
wise produces oil or natural gas, shall be considered to be 
producing articles directly competitive with imports of oil and 
with imports of natural gas. 


Plaintiffs’ assertion that they qualify for assistance under section 
2272(b)(2) is contradicted by substantial evidence in the administrative 
record. Subsection (b)(2) was added to 19 U.S.C. § 2272 in 1988 to ex- 
tend trade adjustment assistance benefits to workers engaged exclu- 
sively in oil and natural gas exploration. The record, however, shows 
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that Micro Energy was in business, not to explore exclusively for oil and 
natural gas, but to produce Otis Sanders’ uninterruptable energy 
source product and to develop David Sanders’ drilling tool. (SR. 14, R. 4, 
5). 

Labor did not specifically address the criteria of section 2272(a) when 
it terminated its investigation. However, based on its findings, Labor 
implicitly recognized that plaintiffs could not have satisfied the criteria 
of section 2272(a). Sales and production could not have decreased abso- 
lutely as is required by 2272(a)(2) because Micro Energy “did not mar- 
ket any product, nor [sic] services, and made NO REVENUE 
WHATSOEVER. * * *” (SR. 14) (Emphasis in original). Similarly, sec- 
tion 2272(a)(3) was not satisfied, since imports cannot affect sales and 
production when there were never any sales or production of either a 
product or service. Furthermore, the President of Micro Energy Inter- 
national, Inc., Shelley Johnson Quinn, stated unequivocally that im- 
ports had no impact on Micro Energy’s revenue, operations or 
employment. (SR. 14). Thus, plaintiffs have not only failed to qualify un- 
der section 2272(b)(2), but have failed to satisfy the criteria of section 
2272(a). 

Plaintiffs assert in their memorandum in support of their motion for 
judgment on the agency record that “the administrative record reveals 
only cursory and superficial attention to the pertinent and important 
facts of the case.” Plaintiffs’ memorandum at 7. “‘Despite plaintiffs’ as- 
sertion, this Court must show substantial deference to the agency’s cho- 
sen technique, only remanding a case if that technique is so marred that 
the Secretary’s finding is arbitrary or of such a nature that it could not 
be based on ‘substantial evidence.””” Former Workers, United Mine 
Workers Local 7925 v. United States, 13 CIT 641, 644 (1989) (quoting 
United Glass & Ceramic Workers Etc. v. Marshall, 584 F.2d 398 (D.C. 
Cir. 1978)). The Court denies any request to remand this case to the De- 
partment of Labor as the Secretary’s finding is not arbitrary and is 
based on substantial evidence. 


CONCLUSION 


The Court holds Labor’s negative determination to be supported by 
substantial evidence on the record and in accordance with law. Accord- 
ingly, judgment is entered in favor of defendant and the action is dis- 
missed. 
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Prarr AMERICAN SALES CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 
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International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Pamela G. Larrabee) for defendant. 


MEMORANDUM OPINION AND ORDER 


GoLpBERG, Judge: This case is before the court on cross-motions for 
summary judgment. Plaintiff challenges the United States Customs 
Service’s (“Customs”) tariff classification of Hobbylock sewing ma- 
chines, model numbers 783, 784, 796, 797 and 603A with standard ac- 
cessories, under the Harmonized Tariff Schedules of the United States 
(“HTSUS”) subheading 8452.10.00 as “Sewing machines of the house- 
hold type”. Plaintiff seeks summary judgment under USCIT R. 56(a) 
sustaining its claimed classification of the sewing machines under 
HTSUS subheading 8452.21.90 as “Other sewing machines: Automatic 
Units: Other”, or, in the alternative, under subheading 8452.29.90 as 
“Other sewing machines: Other: Other.” Defendant moves the court for 
summary judgment sustaining Customs’ classification.1 


BACKGROUND 


Plaintiff, Pfaff American Sales Corporation (“Pfaff”), is the importer 
of record of the merchandise at issue which entered the United States 
between January 1989 and June 1990. The merchandise was classified 
upon liquidation by Customs under HTSUS subheading 8452.10.00 as 
“Sewing machines of the household type.” 

Plaintiff filed timely protests pursuant to 19 U.S.C. 1514(a) (1988) 
contesting Customs’ classification. Customs subsequently denied the 
protests. After paying all liquidated duties, plaintiff timely commenced 
this action. On September 23, 1991, plaintiff's motion for test case des- 
ignation was granted. 


THE Parties’ CLAIMS 


Plaintiff claims that summary judgment is proper as there is no genu- 
ine issue of material fact in dispute. Furthermore, plaintiff claims that 


1 The HTSUS provisions in dispute are as follows: 
8452 Sewing machines, other than book-sewing machines of heading 8440; furniture, bases and covers 
specially designed for sewing machines; sewing machine needles; parts thereof: 
8452.10.00 Sewing machines of the household type ........ 00. cccccccvcccccccccccescvccees 3.7% 
8452.21.90 Other sewing machines 
Automatic units: 


8452.29.90 Other sewing machines 
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only traditional sewing machines that use a bobbin to produce a lock- 
stitch in which two threads interlock in the material are classifiable as 
“Sewing machines of the household type.” Therefore, since the subject 
sewing machines do not use a bobbin to produce a stitch where two 
threads interlock in the material, plaintiff is entitled to judgment as a 
matter of law. (Plaintiff's Memorandum of Law in Support of Plaintiff's 
Motion for Summary Judgment and in Opposition to Defendant’s Mo- 
tion for Summary Judgment “Plaintiff's Memorandum” at 16.) 

Plaintiff also argues that even if plaintiff were to concede for the sake 
of argument that a variety of lockstitch can be produced without the use 
of a bobbin, summary judgment in its favor should still be granted. The 
stitch produced is actually an overedge stitch, which is not a lockstitch. 
(Plaintiff's Reply to Defendant’s Response to Plaintiff's Motion for 
Summary Judgment at 5.) 

Defendant also claims that it is entitled to summary judgment main- 
taining there is no genuine issue of material fact in dispute. The govern- 
ment contends, as a matter of law, that the subject machines, which 
produce an overlock stitch, clearly fall within the common meaning of 
the tariff term “Sewing machines of the household type.” Defendant as- 
serts that “Sewing machines of the household type” include sewing ma- 
chines capable of producing at least one of a variety of lockstitches. 
Defendant, moreover, claims that certain varieties of lockstitch can be 
produced by sewing machines that do not have a bobbin as a component 
part. Defendant’s proposed definition would thus include not only tradi- 
tional lockstitch machines using a bobbin as claimed by plaintiff, but 
also other types of sewing machines as well that produce a line of sewing 
in which at least two threads interlock. (Defendant’s Memorandum of 
Law in Support of Defendant’s Motion for Summary Judgment “Defen- 
dants Memorandum” at 17.) 

Defendant also claims that the stitch produced is not an overedge 
stitch as asserted by plaintiff, but an overlock stitch. (Defendant’s Reply 
Brief in Response to Plaintiff's Opposition to Defendant’s Motion for 
Summary Judgment and Defendant’s Opposition to Plaintiff's Cross- 
Motion for Summary Judgment at 13.) 


DISCUSSION 


1. Standard of Review: 


Summary judgment “shall be rendered forthwith if the pleadings, 
depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a 
matter of law.” USCIT R. 56(d). The party opposing summary judgment 
may not rest on its pleadings, but must respond with specific facts show- 
ing the existence of a genuine issue for trial. See International Cargo & 
Surety, Ins. Co. v. United States, 15 CIT ____, 779 F. Supp. 174, 176 
(1991); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986) (citing Fed. R. 
Civ. P. 56 (e)); United States v. Pent-R-Books, Inc., 538 F.2d 519 (2nd 
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Cir. 1976), cert. denied 430 U.S. 906 (1977); and Stevens v. Barnard, 512 
F.2d 876 (10th Cir. 1975). All ambiguities are to be resolved and all rea- 
sonable inferences drawn in favor of the party opposing summary judg- 
ment. Carter Footwear v. United States, 10 CIT 618, 620 (1986). If there 
remains a dispute about a fact such that a reasonable trier of fact could 
return a verdict against the movant, summary judgment must be de- 
nied. Bantam Travelware Div. of Peter’s Bag Corp. v. United States, 11 
CIT 137, 139 (1987). 


2. The Meaning of HTSUS Term “Sewing Machines of the Household 
Type”: 

The court must in the instant case find for the plaintiff if the subject 
sewing machines are not considered “of the household type.” The issue 
before the court, therefore, is when is a sewing machine considered to be 
“of the household type.” 

The meaning of a tariff term is a question of law. Digital Equip. Corp. 
uv. United States, 8 Fed. Cir.(T)__, 889 F.2d 267, 268 (1989). It is well 
settled that tariff acts must be construed to carry out the intent of the 
legislature. Rico Import Co. v. United States, 16 CIT __, 797 F.Supp. 
1028, 1030 (1992) (citing Nippon Kogaku (USA), Inc. v. United States, 
69 C.C.P.A. 89, 673 F.2d 380, 382 (1982)). The first place to look to estab- 
lish the intent of Congress is the language of the statute itself. Id. at 
1028, 1030 (citing Consumer Prod. Safety Comm’n v. GTE Sylvania, 
Inc., 447 U.S. 102, 108 (1980)). It is presumed that Congress framed the 
tariff acts according to the general usage and denomination of the trade. 
Consequently, tariff terms are to be construed in accordance with their 
common and commercial meaning. Toyota Motor Sales, U.S.A., Inc. v. 
United States, 7 CIT 178, 182, 585 F. Supp. 649 (1984) (citing Nippon 
Kogaku (USA), Inc. v. United States, 69 C.C.P.A. 89, 673 F.2d. 380 
(1982)). The Court may resolve ambiguities in the plain language of a 
statute by resorting to legislative history and other extrinsic sources 
such as dictionaries, lexicons, scientific authorities. Rico Import, 797 F. 
Supp. at 1028, 1030 (citing Sandoz Chem. Works Inc. v. United States, 
43 C.C.P.A. 152, 156, (1956)). 

In support of its motion for summary judgment, plaintiff asserts that 
the Explanatory Notes (“ENs”) to the Harmonized System (“HS”) 
should be treated as controlling legislative history to the corresponding 
heading or subheading in the HTSUS. Plaintiff argues that the EN to 
the corresponding HTSUS subheading 8452.10.002 provides that, at a 


2 HS subheading Explanatory Note to subheading 8452.10 reads in full: 
Subheading 8452.10 applies only to the following sewing machines and sewing machine heads, all of which are 
capable of at least lock-stitch operation: 
(a) foot or hand powered machines; 
(b) machines incorporating an electric motor of an output not exceeding 120 watts: 
(c) — for powered operation presented without a motor, the weight of the machine head not exceeding 
16 kg. 
The subheading does not, however, include sewing machines dedicated to a specific function such as button hol- 
ing or filled bag closing. 
The Harmonized Commodity Description and Coding System Explanatory Notes, (1986) at 1259-61. 
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minimum, a sewing machine “of the household type” must be capable of 
producing a lockstitch. (Plaintiff's Memorandum at 9.) 
The government argues that ENs do not constitute controlling legis- 
lative history of the HTSUS. Defendant asserts that the status of ENs 
was addressed by Congress in the report of the Joint Committee on the 
Omnibus Trade and Competitiveness Act of 1988. T.D. 89-90, 23 Cust. 
Bull. 379, 381 (1989). H.R. Conf R. No. 100-576, 100th Cong., 2d Sess. at 
579. With respect to the significance of the ENs, Congress specifically 
stated that the ENs are the Customs Cooperation Council’s interpreta- 
tion of the international system, the HS, but not the official interpreta- 
tion of the tariff enacted by Congress, the HTSUS. (Defendant’s 
Memorandum at 13.) Based on the above, the court finds that while the 
ENs offer insight into the scope of HTSUS subheadings, they are not 
controlling. 
It is not the job of the court to define the term for all purposes, but to 
construe it within the framework of the case before it, bearing in mind 
the descriptions set forth in the dictionaries. W.R. Filbin & Co. v. United 
States, 63 Cust. Ct. 200, 205, 306 F. Supp. 440 (1969). 
The court notes that it is undisputed that in order for a sewing ma- 
chine to be “of the household type” it must be capable of producing a 
lockstitch. (Plaintiff's Memorandum at 16 and Defendant’s Memoran- 
dum at 15.) Accordingly, the court must examine the following defini- 
tions of the term “lockstitch” put forward by plaintiff and defendant 
respectively. 
Plaintiffrelies on anumber of sources, among these the McGraw-Hill, 
Encyclopedia of Science & Technology, 16, at 312 (1987) which, under 
the term “sewing machine”, describes the formation of a “lockstitch” by 
an “ordinary two-threaded machine.” The description refers to the for- 
mation of the lockstitch through the application of “* * * shuttle carry- 
ing a bobbin of under thread * * *.” (Plaintiff's Memorandum at 19 
(emphasis added).) To the same effect is the following description con- 
tained in the Encyclopedia Americana, 24, at 634 (1988): 
A lockstitch machine uses an eyepointed needle with a thread sup- 
ply, and a shuttle and bobbin assembly with another thread supply. 
The machine sews two or more pieces together with a lockstitch, 
which consists of two threads that interlock in the material * * *. 
Most home sewing machines are either straight lockstitch ma- 
chines or zigzag lockstitch machines. 

(Plaintiff's Memorandum at 19 (emphasis added)). 

Defendant relies on the common definition of lockstitch found in 
Fairchild’s, Dictionary of Textiles 357 (6th ed.) as “a line of sewing 
formed by locking of two threads together, as in the work done by most 
sewing machines.” (Exhibit M to Defendant’s Memorandum.) Defen- 
dant also cites a description found in Funk & Wagnall’s, New Interna- 
tional Dictionary of the English Language 748 (Comprehensive ed. 
1987) which defines lockstitch as “a stitch made by two interlocking 
threads, as on some sewing machines.” (Exhibit N to Defendant’s 
Memorandum.) 
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In support of its claim, the defendant submits the affidavit of Stephen 
A. Smith, Chairman of the Apparel Manufacturing Department at the 
Fashion Institute of Technology in New York City. Mr. Smith states 
that the Pfaff Hobbylock sewing machines at issue are sewing machines 
of the household type since they are versatile, multi-functional and pro- 
duce a form of lockstitch. Mr. Smith’s opinion is based upon the physical 
characteristics of the machine as well as sales and instruction materials 
describing the use of the machines and the terms of sales warranty. He 
further states that the machines are not designed for the high volume 
mass production of articles characteristic of industrial machines. Based 
on various dictionaries, he concludes that according to the common defi- 
nition of lockstitch, the overlock stitch produced by the Pfaff Hobbylock 
sewing machines is a form of lockstitch in that it forms a line of sewing in 
which at least two threads interlock. 

In support of its claim, plaintiff submits the affidavits of Patti Palmer, 
CEO, Palmer/Pletsch & Associates, publisher of educational material 
for the home sewing industry; Jeffrey Bloemker, Technical Manager, 
Pfaff American Sales Corp.; and Henry A. Sesselberg, Director of Ad- 
vanced Apparel Manufacturing Technology Programs at the Fashion 
Institute of Technology in New York City. According to the affidavits, 
the Hobbylock sewing machine and the conventional lockstitch home 
sewing machine are completely different machines. The home sewing 
machine can, depending upon its sophistication, produce a variety of 
lockstitches, but at a minimum produces a straight lockstitch. All 
stitches produced by lockstitch machines have one common characteris- 
tic in that they require the use of a bobbin to lock the top (needle) thread 
with the bottom (bobbin) thread in the middle of the fabric being sewn. 
The Pfaff Hobbylock sewing machines involved in this case are incapa- 
ble of producing a lockstitch since they do not employ the use of a bobbin 
in stitch production. The stitches produced by the subject machines are 
wholly unlike —in appearance and function — the various forms of lock- 
stitches produced by lockstitch sewing machines that employ the use of 
a bobbin. The use of the subject machines is not limited to home or do- 
mestic use. Neither the weight nor the operating speeds nor price of the 
subject machines, requires that they be classified as being of the house- 
hold type, since a number of industrial type sewing machines have simi- 
lar characteristics. 

The above indicates that the ability to produce a lockstitch is an essen- 
tial element in the common and commercial meaning of the tariff term 
“Sewing machine of the household type.” The evidence regarding the 
common and commercial meaning of the term “lockstitch” is, however, 
contradictory. While all of the sources cited by plaintiff require the use 
of a bobbin in order to lock the top and bottom threads in the middle of 
the fabric being sewn, the sources cited by defendant do not. The sources 
cited by defendant merely require the interlocking of at least two 
threads. The evidence presented does not shed light on which of the 
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sources cited provides the most complete definition in law considered 
within the context of the instant case. 


3. Capabilities of Hobbylock Sewing Machines: 

The question of whether plaintiff's merchandise actually fits within 
the tariff term “Sewing machines of the household type” is a question of 
fact. E.M. Chemicals v. United States, 9 Fed. Cir.(T) at ___—«, 920 F.2d 
910, 912 (1990). Based on the above, the evidence before the court is con- 
tradictory as to whether the Hobbylock sewing machines have the capa- 
bility required to be characterized as of “the household type”, that is the 
ability to actually produce a lockstitch. 


CONCLUSION 


The meaning of a tariff term is a question of law. Digital Equip. Corp. 
v. United States, 8Fed.Cir.(T)___, 889 F.2d 267, 268 (1989). The court 
must construe tariff terms in accordance with their common and com- 
mercial meaning. Nippon Kogaku (USA), Inc. v. United States, 69 
C.C.P.A. 89, 673 F.2d 380 (1982). In the instant case, the evidence before 
the court as to the common and commercial meaning of the tariff term 
“Sewing machine of the household type” is contradictory. 

At the same time, the court finds that material questions of fact re- 
main regarding the actual capabilities of plaintiff's merchandise. 

Clearly, further development of the record before the court is re- 
quired. Summary judgment is accordingly inappropriate. The court, 
therefore, denies both plaintiff's and defendant’s motion for summary 
judgment. 

So ORDERED. 

It is also hereby ORDERED that the action is set for trial on March 1, 
1993 at the Court of International Trade in New York, New York. 
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